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HE Memorialiſts gave in a Libel againſt Mr. Cuming Miniſter at 
| Hamby, as guilty of ſeveral Crimes, ſome of them of a very atro- 
cious Nature. The Reverend Presbytery of Haddington, before 
whom the Cauſe at firſt came, pronounced ſeveral Interlocutors by 
Which they ſuſtained a very narrow Releyancy, and ſo confined the 
"+ Manner of Proof, that it was in effect the ſame as if they had re- 
| jected the Libel and refus'd a Proof. The Cauſe was brought by an Appeal before 
the Reverend Synod of. Lothian and Tweeddale, before whom the CASE, here- 
ro annexed. was laid, which contains our Objections againſt rhe Presbytery's Inter- 
locutors ; to which Caſe therefore the Members are referred, as containing the 
Subſtance of our Plea, The Reverend Synod thought fit to approve of theſe In- 
terlocutors; upon which we have appealed to the Venerable Aſſembly : But the 
Synod notwithſtanding of our Appeal, appointed the Presbytery of Haddington 
to go one in the Proceſs, and to examine Witneſſes whether we were preſent or not. 
WMe having appealed, thought it was not our Buſineſs to inſiſt further, until our 
Appeal were diſcuis'd, and that we ſhould be allowed a Proof of our Libel at large. 
But the Presbytery went on, and called ſeveral Witneſſes at Random. The moſt part of 
the Witneiſes did not appear : hut the Presbytery prevailed with ſome who knew leaſt 
of the Matter,to appear,and they asked only what Queſtions they thought fir, and 
(as is informed) they refuſed to mark any thing that the Witneſſes ſaid of themſelves, 
that might make againſt Mr. Cuming, and frequently ſtopped them, upon the Pre- 
rence that they were to ſay nothing but what was asked at them; for Inſtance, 
when one or two of them was asked, if they knew that Mr. Cuming was an ha- 
bitual Liar; they anſwered, That they knew not what an habitual Liar was, but 
they had known him tell Lies; and they were going on to give Inſtances of it. 
Upon which they were ſtopped, and told that they behoved to anſwer the preciſe 
Queſtion put to them, and no more. When Baillie Wallace was examined upon the 
firſt Article of the Libel, the only thing that was asked at him, was, If he had 
been preſent at any private Communing betwixt Mr. Cuming and Treaſurer 
Hutton? But he was not interrogate upon any thing that paſt in Counſel concer- 
ning that Matter. 3 ono, + eo. - 3 
. The Presbytery took in all the Declarations. they could get that made for Mr. 
Cuming ; but when Baillie. Wilſon, at the Deſire of Mr. Cuming's Doer ſent a De- 
claration concerning what he knew, the Presbytery would not tranſmit that to the 
Synod with the reſt, upon the Pretence that it came too late; tho' if it had made as 
much for Mr. Cuming as it did againſt him, 'tis believed a Presbytery would have 
been called pro, re nata to tranſmir it; but there is a Copy of it hereto ſubjoined, | | 
that the Aſſembly may ſee what kind of Proof would have ariſen againſt Mr. Cu- | | 
ning, if we had been allowed a Proof of our Libel, without being confined in the 
Manner that we are by rhe Interlocutors appealed from ; for there .are other Wir 
neſſes that can concur with every Article of Baillie Wilſon's Declaration. 
When any Article of a Libel is laid. in ſuch a Manner, as that the Crime libelled 
is to be made out from various Circumſtances, a Proof ought to be allowed at large 
of all the Circumſtances, otherwiſe clandeſtine Crimes ſuch as Perjury is, would ne- 
ver be proved. | | | | 


0 | | þ 
To make out the Crime charged againſt Mr. Cuming in the firſt and fifth Articles | 
0 


of 


| | 2 | 
of the Libel, as ſer forth in the annexed Cale, we have the following Circum+ 
ſtances. | | . 

1,949, It appears from the Records of the Town - Council, and Treaſurer Hutton's 
Accompts, and from the Declaration 3 Magiſtrates, that Mr. Cumiug paid 100 
lib. as his own Compoſition, and comequently no part of that was paid on ½ .- 
Hill's Account as Mr. Cuming ſwore. 2da, It is evident from the Nature of the | 
Thing, and Practice of the Town, that nothing could be demanded on LaaHill's 
Account, becauſe of the Clauſe in the Charter, de non alienaudo ſine conſer ſu ſu- 
periorum ; for there is neither Law, Rule, Cuſtom nor Precedent for ſuch a De- 
mand. 3770, That Mr. Cuming's Compoſition was raiſed by the Treaſurer from 
100 Merks to 100 lib. upon account of Mr. Caming his at firſt giving up a ſhore 
Rental, the Falſeneſs of which was afterwards diſcovered, appcars clearly from Baillie 
IVil/on's Declaration, which he is ready to verify upon Oath, and the other Mem- 
bers of the Town-Council are able to give the ſame Account of the Matter. This 
Declaration ſhows what a Proof would have come out, if the Members of the 
Town-Council had been allowed to tell all they knew of the Matter, without 
ſtifling the Proof, by confining them to tell nothing but what paſt when Treaſurer 
Hutton and Mr. Cuming were preſent together. Tis true, all that is proved by the 
Declaration, is, That Treaſures Hutton gave this Account of the Matter, and Mr. 
Cumiug was not then preſent : Bur ſtill raking the Declaration as it ſtands (eſpecial- 
ly it other Witneſſes concur in it) it is a very ſtrong Circumſtance, joined with the 
other Circumſtances to ſhow that Mr. Camzng has given a falſe Account of the Ma- 
ter, when he depones he gave 50 Merks of additional Compoſition for Fallahill, © 
becauſe his Depoſition had been given u ithout Conſent of the Magiſtrates ; for it 
cannot be thought that Treaſurer Hutton would be then hatching a Story againſt the 
Miniſter, which ſhould be made uſe of long after he ſhould be dead; this is what 
he could not well then forſee, and he was a Man of a very fair Character. 

4, As this Account of the Matter given by Mr. Cuming is incredible of it 
ſelf, ſo 'tis no other Ways ſupported than by an Appeal to a dead Treaſurer ; but 
there is no living Wirnels whom Mr. Cumiug ſo much as pretends to produce in 
ſupport of what he has advanced, and yet 'tis probable his Docrs or ſome other 
Perſon would be with him at the Communings with Mr. Hutton. 570, It muſt de- 
ſtroy the Credibility of all that Mr. Cuming has ſaid, when he pretends that it on- 
ly appeared from Falahill's Charter, that there was a Clauſe de non alienando, and 
that he was not poſſeſt of that Charter, when rhe firſt Compoſition of roo Merks 
was ſixed upon, but that it was an after Diſcovery, from looking into that Char- 
ter. which gave riſe to the ſtopping of Mr. Cuming's Charter, neil 50 Merks more 
ſhould be paid: For it will be conſidered 1%, That all the Town's Charters are 
regiſtrate; ſo that the Treaſurer could in a Moment ſce this Clauſe in the Regiſter, 
tho' he had never ſeen Falahill's own Charter. 240, This Clauſe de non altenan- 
do, was in Mr. Caming's own Charter, the ſigning of which was ſtopt by the Trea- 
{urer ; it is therefore manifeſt, that ht Clauſe was known originally to all the 
Parties; otherways it could never have come into Mr. Cuming's Charter. So that 
it is a moſt vain Pretence, that the Augmentation of the Compoſition aroſe from 
any new Diſcovery of that Clauſe by looking into FalahilPs own Charter. 320, 
Falahills Diſpoſition and Inventary of the Writs then delivered, to which it re— 
lates, ſhows that Mr. Cuming got Halahill's Charter along with the Diſpoſition, 
le is therefore abſolutely falſe ke Falahill kept up his own Charter, as Mr, Cu. 
ming lays and only ſhowed his Author's Charter, which wanted that Claule. 

Add to all theſe, this other Conſideration, that Mr. C atter he had ſwore. 
Way glad to pay back the 5o Merks to #4/4/// to prevent the Hazard of a Crimi. 
nal Vrocely with which he was threatned, All thele Circumſtances taken rogether, 
is hoped! would convince any Judicatory of Mr, Caming's Guilt ; and theretore, 
'tis hoped the Venerable Aſſembly will allow a Proof ar large, of all the Girecum— 
ſtances libelled, without thele Limirations and Reltrictions contained inthe Iuterlo— 
cutors appcaled from. 5 | | es 

In reſpeit whereof, &c. | 5 
| * ARCH. MURRAY. 


Hol. 


. 
Pullows the Copy of Baillie Wilſon's Letter to the Pret. 
bytery of Hadington, _——- | 


R. Fir, | | | | : | 
[_T Aving ſome Time ago received two Citations to appear before the Reverend 
Presbytery of Haddington, and one to appear before a Committee of their 
Number, in the O K:rk Ifle, upon Monday the 26th April, to anſwer, as I 
underſtand, as a Witneſs in a Proceſs or Complaint purſued by the Lairds of 
Falahill and Hnmbie, and others of the Pariſhioners of Humbie, againſt Mr. 
John Cuming Miniſter at Humby-Kirk ; Pleaſe know that the great Attendance 
my Office as a preſent Magiſtrate requires, beſide, that it being notour that the 


ſaid Proceſs ſtood under an Appeal to the Aſſembly, made me preſume thar theſe 
Citations were without Foundation, and was the Reaſon of my Non-appearance, 


joined with this, that I had nor ſeen either the Libel, Interlocutors or Interro- 
oators : But now that Zames Cuming Writer in Edinburgh, Agent for the De- 
fendant, has waited of me, and ſhown me the State of that Proceſs, and that 
the Presbytery and Committee thereof, have admitted of Declarations from other 
Wirneſles, to fave furder Trouble: Therefore pleaſe know, that having recol- 
lected my ſelf as to what is libelled againſt Mr. Fohn Cuming, that all I know 
or remember thereof is as follows ; That I being a Magiſtrate of Edinburgh 
elected at Michaelmaſs 1723, ſometime thereatter, Mr. John Cuming had 
been applying to the Town-Council, and William Hutton then City Treaſu- 


rer, for a Charter of the Lands of Threeburnfoord, purchaſt by him from Fa. 
lahill, That the Night before that, Mr. Cuming's Charter was to be ſigned by 


the Council, Treaſurer Hutton met with me, and asked me as contiguous Heri- 


tor of Princados, if I knew what was the Rent of Threeburnfoord, I anſwered 


it was 400 Merks, if not above it; at which Mr. Hutton ſaid to me, is that the 
Way the Miniſter has a Mind to trick me, for he has only given me up his Rental 


at 250 Merks, and ſaid he would ſtop the ſigning of his Charter next Day in 


Council, until he had a further Communing with Mr. Cuming thereanent; 


that the next Day in Council, Mr. Cuming's Charter being called for from the 


Clerks to be ſigned, Mr. Hutton aroſe and ſtopt the Signing of Mr. Cuming's 
Charter, untill as he ſaid to the Council, that he had a turder Communing with 
Mr. Cuming anent his Compoſition ; and that accordingly the Charter was 
ſtopt from Som ſigned from that Time, till the then next Council Day, or 
thereabout, betwixt and which time I met again with Mr. Hutton, and asked 
him how he had ſettled with Mr. Cumming, and Mr. Hutton told me Mr. Ca. 
ming had agreed to give him fifty Merks more of additional Compoſition, on 
Account of the ſhort Rental he had given up to him at firſt ; and Mr. Hutton 
having reported next Council Day, that he was thereby ſatisfied, Mr. Cuming's 
Charter was thereupon ſigned. And as this is all I know of the Affair, pleaſe 
communicate the lame to the Reverend Presbytery; and I am, | 


A „, 


| Edin, 18th April,. | Your moſt Humble Servant, 


1731. 


ALEX, WILSON. 
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